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Wage and Hour Division, Labor § 825.110 

§ 825.109 Federal agency coverage. 
(a) Most employees of the govern-

ment of the United States, if they are 
covered by the FMLA, are covered 
under Title II of the FMLA (incor-
porated in Title V, Chapter 63, Sub-
chapter 5 of the United States Code) 
which is administered by the U.S. Of-
fice of Personnel Management (OPM). 
OPM has separate regulations at 5 CFR 
Part 630, Subpart L. Employees of the 
Government Printing Office are cov-
ered by Title II. While employees of the 
Government Accountability Office and 
the Library of Congress are covered by 
Title I of the FMLA, the Comptroller 
General of the United States and the 
Librarian of Congress, respectively, 
have responsibility for the administra-
tion of the FMLA with respect to these 
employees. Other legislative branch 
employees, such as employees of the 
Senate and House of Representatives, 
are covered by the Congressional Ac-
countability Act of 1995, 2 U.S.C. 1301. 

(b) The Federal Executive Branch 
employees within the jurisdiction of 
these regulations include: 

(1) Employees of the Postal Service; 
(2) Employees of the Postal Regu-

latory Commission; 
(3) A part-time employee who does 

not have an established regular tour of 
duty during the administrative work-
week; and, 

(4) An employee serving under an 
intermittent appointment or tem-
porary appointment with a time limi-
tation of one year or less. 

(c) Employees of other Federal execu-
tive agencies are also covered by these 
regulations if they are not covered by 
Title II of FMLA. 

(d) Employees of the judicial branch 
of the United States are covered by 
these regulations only if they are em-
ployed in a unit which has employees 
in the competitive service. For exam-
ple, employees of the U.S. Tax Court 
are covered by these regulations. 

(e) For employees covered by these 
regulations, the U.S. Government con-
stitutes a single employer for purposes 
of determining employee eligibility. 
These employees must meet all of the 
requirements for eligibility, including 
the requirement that the Federal Gov-
ernment employ 50 employees at the 
worksite or within 75 miles. 

§ 825.110 Eligible employee. 
(a) An eligible employee is an em-

ployee of a covered employer who: 
(1) Has been employed by the em-

ployer for at least 12 months, and 
(2) Has been employed for at least 

1,250 hours of service during the 12- 
month period immediately preceding 
the commencement of the leave (see 
§ 825.801 for special hours of service re-
quirements for airline flight crew em-
ployees), and 

(3) Is employed at a worksite where 
50 or more employees are employed by 
the employer within 75 miles of that 
worksite. See § 825.105(b) regarding em-
ployees who work outside the U.S. 

(b) The 12 months an employee must 
have been employed by the employer 
need not be consecutive months, pro-
vided 

(1) Subject to the exceptions provided 
in paragraph (b)(2) of this section, em-
ployment periods prior to a break in 
service of seven years or more need not 
be counted in determining whether the 
employee has been employed by the 
employer for at least 12 months. 

(2) Employment periods preceding a 
break in service of more than seven 
years must be counted in determining 
whether the employee has been em-
ployed by the employer for at least 12 
months where: 

(i) The employee’s break in service is 
occasioned by the fulfillment of his or 
her Uniformed Services Employment 
and Reemployment Rights Act 
(USERRA), 38 U.S.C. 4301, et seq., cov-
ered service obligation. The period of 
absence from work due to or neces-
sitated by USERRA-covered service 
must be also counted in determining 
whether the employee has been em-
ployed for at least 12 months by the 
employer. However, this section does 
not provide any greater entitlement to 
the employee than would be available 
under the USERRA; or 

(ii) A written agreement, including a 
collective bargaining agreement, exists 
concerning the employer’s intention to 
rehire the employee after the break in 
service (e.g., for purposes of the em-
ployee furthering his or her education 
or for childrearing purposes). 

(3) If an employee is maintained on 
the payroll for any part of a week, in-
cluding any periods of paid or unpaid 
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